]

what.are their rights, and what their re-
spective govenanis and stipulations?—
Aol mhere are their rights, covenants,
and stipulations expressed!? ‘The States
engage for nochiog, they promise nothing
Ia the articles cf confederation, they did
mike promises, and did enter into, en-
gagements, and did plight the I'al_lfl of
cach State for their fulfilment; but, in the
¢ ynstitution, there is nothing of that kind.
The reason is, that, in the constitution, 1t
is the people who speak, and not the
S ates. The people ordain the constitu-
tion, and therein address themselves 10
the States, and to thc-LeFislaturcs of the
States, in the language o injunctign apd
- prohibition. The constitution utters its
behests in the name and by authority of
the people, and it exacts not from States
any plighted public faith to maintain it.
Oon the contrary, it makes its own pres-
ervation depend on individual duty and
individual obligation. Sir, the States
cannot omit to appoint senators and elec-
to-s... Itis nota malter resting in S:ate
discretion or State pleasure. The con-
~gtitution has taken better care of its own
preservation. It lays its hand on individ-
ual conscience, and individual duy. I
incapacitates any man to sit in the Legis.
latrure of a State, who shall not first have
taken his solemn oath to support the con.
stitution of the Unitegd States. From the
obligation of this oath no S'ate power can
discharge him. All the members of all
the State Legislatures are aq religiously
bound to support the constitution of Unis
ted States, as they are to support their
owh State' constitulion, - Nay, sir, they
are as solemnly sworn to support it as we
ourselves are, who are members of Con-
gress. 1
'No member of a State Legislature can
refuse to proceed, at the proper time, to
elect senators lo Congress, or to Pruvidc
for the choice of eclectors of Presiden:
and -Vice Presiden!, any more than the
members of this Senate can refuse, when
the appointed day arrives, to wmeet Lhe
members of the other House to count the
votes for these officers, and ascértain who
are chosen. In both cases, the duiy
binds, and with equal strength, the con-
science of the individual member, and i
is imposed on all by an oath in the same
words: Let ity then,; never be said, siv,
that it is a maiter of discretion with the
Siates, wheiher, they will con'inue the
Government, or break it up by refusing
to appoint senalors and to elect electors.
They have no discretion in the matter.—
. The members of their Legisiatures can-

time ariives, without a direct violation of

their duty and their oaths; such a viola-
tion as weuld break up any other Govern

ment. | | |

Looking still furiher to' the provisions
of the constitution itself, in o:der to learn

" its true cha-acter, we -find its great ap-
") parent purpose to be, to unite the people

8. of all the States under one General Gov,
ernment, for certain d. fiLi.c objects, and,
to the ex ent of this anion, to restrain the
geparate authority of the Siates. Con.
gress only can declare war—therefore,
when one State is at war with a foreign
nation, all must be at war. The P-esi-
dent and 'he Senate only can make peace;
when peace is made for one Siate, there-
fore, 1t must be made for all,

Can any thing be conceived more pre-

posterous, than that-any Stute should have
pawer to nullify the proceedings of the
General Government, respecting peace
and war?  \Yhen war is declared by a
4/ law of Congress, can a single State pulli-
%' fy that law, and remain at peace? And
yet she may nullify that law, as well as
any other, If the Président and Senate
make peace, may one S.ate, nevertheless,
continue the war? And yet, if she can
nullify a law, she may quite as well nulli
fy a treaty. '

The truthis, Mr. President, and no in
penyity of argument, no subtlety of dis
tinction, can evade 1, that, as to certain
&4 purposey, the people of the United S ates
, ' | are one people. They are onein inaking

war, and one in. making peace; they are
‘B2 laying duties of imposts—The very end
o B

one in regulating commerce, and one in
* and purpose of the constitution was to
M, make them one people in these particu-~
W4 ticulars; and it has eﬂ'cc.IUflly accom:-
WL plished ils object. All }hls 18 apparen:
#® ¥ onghe face of the constirution itself. I
% ' havgaalready said, 'sir, that to obtain a
-{ power of direct legislation over the peo-
- 5 ple, especially in regard to imposts, was
2 {Lalways“promincnt as a reason for gettuing

Trid of the confederation, and forming a
'\ n.w constitutions. Among innumerable

s
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the convention

| which adopted,

CEExecuTIVE.”

| I and co.opact, and confederation.

| '_,iul“ May.
;cd, and, instead v_nl' heing called a Nation-
2 1'al Government, it was called the Govern-
| "menLnﬁ the Uniied Siates: but the subs
5 saace .of this resoluiion was retained
8 Fand was atthe bead of that list of resolu-
8 L ions which was aligrwards scnt to he
R | owmivee,who.ese a drame Lbe instru-
PR nenks: o vy isdb [elia v '

ORE 4 is truc, thesp perggemlemen in the
iouvention,, whesmebe or retaining the
youlederaiion, andsamenging its articles;
WL Uhe majority; Was, ggainst  this, and
vig zlor.a Naiigual Goveinment., Mr.

» . 5

--—--.-u- ,

L -

fiom Mr. Jefferson’s correspondence, in

‘not avoid dping either, so ofien as the [ly on individuals, without borrowing aid

. iy prnuf_u ol Ihi!, before the us:mbiing of
. W'l the convention, allow me to refer only ‘to
| the report of the committee of the old

But, sir, let us go to the actual forma-
" 3 ! "tian of the constituiion, let us open the

B E journal of the convention itself, and we
‘shall see that the very first resolution
was,
‘O THAT ANATIONAL GOVERNMENTOUGHT
TO BE ESTABLI>HED, CONSI TING OF A
‘SUPHREME LEGISLATURE, JUDICIARY, AND

I'nis it.elf negatives all idea of league,
Terms
‘could not bz chosen, more fit to express
‘1 an. intention (0 establish a National Gov-
L aliernntent, and 10 banish forever all notion
A Lflof a compact -between sovereigh Siates.
| This resalu ion was adopied on the 30th
Alterwards the siyle was alter-

~

Patterson’s propositions, which were for
continuing the artigles of confederation
with additional pom. were submitted
to the conventionon the 15 hof June,and
referred 10 the committee of tbe whole.
And the resolutions forming 1he basis of
a National Government which bad once
been agreed to in the committee . of the
whole, and reported, were recommitied
to the same commiliee, on the same day.
The coavepion then, in committee of
{he ‘'whole, on the 19:h of Juue, had both
these plans beforé them; that is to say,
the plan of a confederacy, or compact be-
1ween States, and the plan of a National
Government. Both these plans were
considered and debated, and the commit-
te¢ reported, “That they do not agree
to the propositions offered by the honor-
able Mr. Patterson, but that they again
submit the resolutions formerly report-
ed.” If, str, any historical fact in the
world be plain and undeniable, it is that
the convention deliberated on the expeadi
ency of coniinuing the confederation, with
some amendments, and rejected that
scheme, and adopted the plan of a Na-
tional Government, with a legislative, an
executive, and a judiciary of its own.
They were asked to preserve the league;
they rejected it. They were asked to
continue the existing compact between
States; they rejected it. . They rejected
compact, league, and confederation; and
<et themselves about framing ‘the consti-
tution of a National Government, and Lhey
accomplished what they undertook.

If men will open their eyes fairly to
‘he light of history, it is impossible to be
deceived on this point. The great ob-
ject was to supercede the confederation,
by a regular government; because vnder
he. confederation, Congress had power
only 10 make requisitions on Stales; and
if States declined compliance, as they did,
there was no remedy but war, against
such delinquent States. It would seem,

1786, and 1787, that he was of ‘opinion
tuat even this remedy ought to be tricd. |
“There will be no monay in the treasury,”
says, ‘“ill the’ confcderacy shows its
reeth;"” and he suggests that a single fri-
gate would soon levy on the commerce
of a delinquent State, the deficiency ol
its contribution, But this would be war;
ind ‘it was evident that a confederacy
could not long hold together,which should
be at war with its members, The con
stitution was adopted to avoid this neces-
sity: It was adopted, that therc might

[

be a government which should act direct~

from S:ate Governments, This is clear
as light itself on the very face of the pro- |
visions of the constiiuion, and {is whole
history tends to the same conclusion = |
Its-framers gave this very reason for their
work in the most distinct terms, Allow
me to quote bu* one or two proofs, out of
handrcds. Thar Stare, so small in rerris
lory, but so distinguished for learning
and talent, Coonecticuty had sent to the
zeneral convention, among o'her mem-
bers, Samuel Johnston and Oliver Ells~
worth. ‘L he constitution having' been
framed, it was submiited to a convention
of the people of Connecticut for ratifica-
‘ion on the part of that S:a.e, and Mur.
Johnsion and Mr. Lllsworth were also
membersof this convention. On the first
day of the debates, being called on to ex-
plain the reasons which led the con.
vention at Philadelphia to recommend
such a coonstitulion, atier showing the in
sufficiency of the existing confederacy,
inasmuch as it applied to States, as States,
Mr. Johnston proceeded to say—

“The conveniion saw this imperfec-
‘tion in attempting to legislate for S ates
‘in their political capaciiy; that'the coer.
‘cion of law can be exercised by nolhing
‘but a militaiy force. They have there-

‘ing an armed force against a delinquent
‘State, it would involve the good and bad,
‘the innocent and guilly, in the same ¢a
‘lamity. But this legal coercion, singles
‘out the¢ guilty individual, ‘and punishe
‘him for breaking the laws of the Unioa.
“Indeed, sir, if we look to all cotempog:
rary historv, to the writings of the Fede
alist, to the debates 1n the conventions, to
the publications of friends and foes, they
all agree; that a change bad been smade
from a Confederacy of Staics, to a differs
ent system; they all agree, that the com:
vention had formed a Constitution ‘for a
National Government. \Vith this result,
some wei e satisfied, and some were dis-
satisfied; but all admitted that the thing
had been dohe. Innone of these various
productions, and publications, did any one
intima:e that the new constitution was but
another compact belween States in their
sovereign capacities. 1 do not find such
an opinion advanced in a single instance.
Everv where, the people were told that
the old confedera ion was to be abandons
ed, and a new system to be iried; that a
proper government was proposed, to*be
founded in . the name of the people, and
to have a regular organization of its own.
Every where, the people were told_thai
it was to be a government with dijrect
powers to make laws over individuals,
and to lay taxes and imposts without the
consent ‘of the States. Every wherg it
was undcrstood to be a popular Constitu-
tion. It came 10 the people for their a-
doption, and was to rest on the same deep
foundation as the State Constitutions
themselves. Its most distinguished ad.
vocates, who had been themselves mem-
bers of the convention, declared that the
very object of submit!ing the constitution
to the people was, to preclude the possis
bility of 'its being . regarded as a mere
compact. “However gross a heresy,”
say the writers of the Federalist, “it may
be to maintain that a par'y to a compac!

Jhas a right to revoke that compact, the

doctrine itself has had respecrable advo-
cates. The posribility. of a question of
this'nature, proves the necessilty of lay-
ing the foundation of our national govern-
ment (eeper than in the mere sanction of
delegated authority. The fabric of, Amer
rican empire ought to rest on the solid
basis of THE CONSENT OF THE PEO-
PLE.”’ St

Such is the languagey sir, addressed to
the people, while they yet bad- the cou-
sti;ution under con~ideration. The pows

ers conferred on the mew governmen

were perfectly well understood to be con-

ferred, not by any $:ate, or the peopla o
any State, but by the people of he United
S ates,
haps, in this particulary than a.y other
S'ate.
afy the Cons'iution *isn  the name and
behaif of the people of Virginia, decliiv
and make known, tha: the powers grants,
ed under the Consrirution, being derived
[rom the Pcople of (he Uunited States,
muay be resumed by them whenever thye
same shall be pervertud to their injucy
or ﬂppl'tiainn.“

Virginia is more expliciy, pers

Her convenlion assembiled to ra-

I, this language which describes the

formation of @ compact beiween Siates

or language describing he gran' of pow-

ers to a new Government, by the whole

peopie uf the United Siares?

Among ail the v harratifications, there
is not one whica speaks of the constitu
tion as a compac' hetween Siartes. 1T hose
of New HMampshire and ' Massachuse:ts
express the transaction, in my opinion.
with sufficient accuracy. They recognize
the divine goodnéss “inaffording the peo
ple of the United States an opporiuniiy

f

two governments, made by the people, to
which both are responsible. Neither can
dispense with the duty which individuals
owe to the other; neither can call itself
master of the other: the people are mas-

|rers of both. This division. of power, it

is true, isin a great measure unknown in
Europe. Itis the peculiar system of A~
merica; and though new and singular, 1t
is not incomprehensible. The Siate con-
stitutions are established by the people
of the States. This constiiution is estab-
lished by the people of all the States,—
How, then, can a State seced¢? How
can a State undo what the whole people
have done!? rhow can she abhsolve her
citizens from their obedience to the laws
of the U. Stdaies? Ilow can she annul
their obligations and oaths? How can
the members of her L.egislature renounce
their own oaths! Sir, secessionas a revs
olutionary right, is intelligible; as a right
to be proclaimed in the midst of civil
commotions, and asserted at the head of
armies, I can understand it.
practical right, exis'ing under the con
stitution, and in conformity. with its pro-
visions, it seems to.mc to be nothing but
2 plain absurditys:- for it supposes resist-
ance to Government, under the authority
of Government itself; it supposes dis-
memberment, without violating the prin~
ciples of union; it supposes opposition 10
law, without crime; it supposes the vio-
lation of oaths without responsibility; it
supposcs the total overthrow of Govern-
ment, without revolution. ' |

The constitution, sir, regaras itsell as per-
petual and immortal. It seeks to establish a

union among the people of the Siates, which’

shall last through time. Or, if the common
fate of things human must be expected, at
some period, to happen to it, yet that catastro-
phe is not anticipated . | iy
‘I'he instrument contains ample provisions
for its amendment, at all times; none for its
abandonmerit at any time

.

: e
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strue, their own powers, but to decide directly
on extent of the powers of Congress
Congress has a law as being within its
just powers; South Carolina denies that this
inw is within its just poweri,'nm! insists that
she has, the right so to decide this point, and
that her decision is final. How are these
questions to be settled? _

In my opinion, sir, even if the constitution
of the United States had made non express pro
vision for such cases, it would yet be difficult
to maintain that, in a eonsfitution existing o
ver four and twenty States, with equal author
ity over all, one could claim a right of constru-
ing it for the whole. This would seem a man-
ifest impropriety—indeed, an absurdity. i
the constiltution is a gavernment existing over
all the States, though ‘with limited powers, it
necessarily follows that, to the extent of those
powers, it must be supreme. If it be not su
perior to the authority of a particular State,
it is not a national Government. Butasitisa
Government, as it has a legislative power of
its own, and a judicial power co-extensive with
the legislative, the inference is irresistible, that
this Government, thus created by the whn_la,
and for the the whole, must have an authority

b

" 4

But, as a | superior to that of the particular Government

of any one part. Congr-ss is the Legislature

It declares that |an 'idle cernmor&v
new States may come into the union, but it | four and twenty St
does not declare that old States may go out.— | itssauthority.

of all the people of the United States; the Ju

diciary of the General Government is the Ju-
diciary of all the people of the United States.
To hold, therefere, that this Legislature and
this Judiciary are subordinate in authority to
the Legislature apd Judiciary of asingle State,
is doing violence to all common sense, and o
verturning all established principles. Congress
must judge of the extent of its own powers so
often as it is called on to exercise them, or it
cannot act at all; and it must also act inde.
pelndent of State control, or it cannot act at
all. Y | :

The right of State interposition strikes at
the very foundution of the Legislative power
of Congress. —It. ‘:nuuses no effective legisla
tive power, if such right of State interposition
exists; because it can pass no law not subject
to abrogation. It cannot make laws for the
Union, if any part of the Union may
pronounce its enactments void, and of
no effect. Its- forms of legislation would be
s \f, after all, any one of
ates might bid defiance to
ithout an express provision in

The union i not a tempomry partnership of | the constitution, therefore,, sir, this whole

States. It is the association of the people, un
der a constitution of government; unifing their
power, joining togethertheir highest interests,
cementing their present enjoyments, and blen-
ding, in one indivisable mass, all their hopes
for the future. Whatsoever is steadfast in
just political - principles—whatsoever is per
manent in .the structure of human society—
whalsoever there is which can derive an endu
ring .character from being founded on.deep
laicl principles of constitutional liberty, and on
the broad foundations of the public will, all
thesé unite to entitle this instrument to be re-
gurded as a permanent constitution of govern-
ment, ¥ .
In the next place, Mr. President, [ contend
Aharthere 1s 4 supreme law of the land, consist-
ing of the constitution, acts of Congress passed
i pursuance of it, and the publie treaties.
This will not be denied, because such are the
very words of the constitution, But [ contend
further, that it nightfully belongs to Congress,
and to the courts of the U. States, to settie the
construction of this supreme law, in doubtiu]

cases. This i1s denied; and here arises the
great practical question, Who s to conslrue
finally the. Constitution of the United Slates?

We all agree that the constitution is the su-
preme law; but who shall interpret that law?
[o our systein of the division of powers be

tween  different Governments, controversies
will necessarily sometlimes arise, respecting
the extent ol the power ol esch.—Who shall
decide these controversies? Does it rest with
the General Government, in all ‘or any of its
departinents, to exercise the office of final in-
terpreter?  Or may each of the States, ns well
ag the General Government, claim this right of
ultinate decision?  T'he practieal result ol this
whole debate turns on this point. 'U'he gen-
tleman ¢outends that each State may judge
for itself of any alleged wviolation of the con

stitution, and may finally decide for itsell, and
may execute ils own decisions by its own

of entering 1nto.an explicit and solem
compact with each other, by assent g
to and ratifying a new Constitutio *’e—
You wiil onserve, sir, that it is t' ¢ pPEO
LR of all the United Staies. ‘T'hese con-

‘fore, gone upon eatirely new ground.—-| ventions, by this form ol expression,
‘They have formed one new 'nation out | meant merely 1o say, that the ‘people o

‘of the individual States. The consti'u

the Uunited Srates hady by the blessing,

‘tion vests in the General Legislaiure a|of Providence, enjoyed the opportuni -

spower lo nake laws in matters of na'ion

1'aleconcern; to appoint judges to decide | in the conseni of the people:

of establishing a new constitution.founil-d
T'hls cog-

-upon these laws; and ‘o appoin: officers | sent of the people has been called by Fu

‘to carry them into execu'io.. Thisex
‘cludes the idea of an armed force, The
power which 1s Lo enforce these laws, is
‘to be a legal power, vested in proper
‘magisirates. Tue lorce which is 10 be
‘employed is the energy of law; and this
‘force is to operate only upon individuals,
‘who fail in their duty 10 their country.
“I’his is the peculiar glory ofthe consti-

‘tution, that it d pends upon the mild and |

‘cqual energy of the magistracy for the

ropean writers the 'social compact; and,

in conformily to this conmimon mode of
expression, these conventions speak of
‘hat assenty on which the new constitu
tlon was to resi, as anexplicit and solemn
compaci, not which the States had énter-
ed into, with each other, but which the
| people gt the United States had entered
into. -'

Finally, sir, how can any man get over
the words of the consiitution iiself?—tiwg,

ex-cution uf the laws,”

In the course of the debate Mr. Ells-
worth 3aid:—

“In Republics it is a fundamental prin-
‘ciple that the minority comply with the
‘general voice, How contracy then to
¢ epublican principles, how humiliating,
‘is our®present situation! A vingle Siate
‘can rise up, and put a vcio upon the
‘most important public measures. We
‘have scen this ac ually take place; a sin-
‘gle State has controlled the general
wwoice of the Union, a minority, a very
vsmall minorily, has governed us.
‘far is this from being consistent with res
spublican principles; that it is in effect the
‘worst specics of monarchy.

“Hence we see how necessary for
*Union is a coercive principle.
‘pretends the contrary.
‘feel this necessity. The ony ¢guestion
‘is, shall it be a coercion of law, or a co-
‘ercion’of arms? there is no other possi-

the
No man

‘ble aliernative. Where will those who| protection to individuals, and entitled 1o

So |

THE PEOPLE OF THE UNITED Srares,
DO ORDAIN AND ESTABLY H THIS cON-
STITUTION.”” These words must cease
0" be a purt of the constitution—they
must be obdliterated from the parchinent
on which they are written, before any hu-
man ingenuity or human argument can

remove the popular basis on which that |

constitution rests, and turn the instrunient
into a mere compact between sovercign
S ates. '

1'he second proposition, sir, which 1
propose 10 waintain is, that. no Siaie ay
thorily can dissolve the relations subsisis
ing between the Government of the Uni
ted States and iudividuals; that no hill;_-
can dissolve these relaiidns but revolu-
tion; and that, therefore, there can be no
such thing as secession withou: revola.

We all see and tion. All this fhllﬂ*l. aAs It seems (0 me,

as a just consequence, if it be firsi prov-
ed that the coonstitution of the Unité
Satesis a Government .praper, owihg

‘oppose a coercion of law come ou' ! = their obechence,

*Where will they end? A necessary con

The people, sir, in every Scate, live

‘ésequence of their principles is a war ol | under two Governmentss They owe obe

‘whe States ope against another.

I am | dience to both,
‘for coercion by law; thai coercion which | though distinct, are not adverse,

These Governments.

Eﬂcl-

‘acts only upon delinquent individuals — | has its separate sphere, and its peculi:

*This constitution does not attempt Lo co- | powers and duties.

It is not a conte.

‘erce sovereign bodics, States, in their | between two sovereigns for the same PO

‘political capacity.

No coercion is ap-|erlike the wars of the rival Houses in Ej.

‘plicable to such bodies, but that of an|land, nor is it adispute between a govern

‘armed force.

If we should attempt to | mentde tacto, & a governmemt de jure. |

‘enforce the laws of the Union, by send- jis the case of a division of powers beiwee..

-

. -
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power. ‘Allthe recent proceedings in South
Carvlina are founded on this claim of right
Her convention has pronounced the revenue
laws of the U States unconstitutionaly and
this decision she doeés not allow any auhority
ol the U States to overrule or reverse. Ol
#aurse she rejects the authority of Congress,
because the very objrct of the ordinance is to
reverse the ducision of Congress; and she
rejects, too, the authority of the courts of the
U. 8. berauss <he expressly prohibits all ap:
peal to:thase courts. [t is in order to sustain
this asserted right of: being her own judge,
that she pronounces the constitution to be but,
a compact, to which she i a party and a
sovereign party. [f this be established, then
the inlerence is supposed to follow, that being
soyereign, there 1s no power to control  her
decision, and her own judgment on her own
uomﬁacl i1s antl must be conclusiveé. |

| have “aiready endeavoured, sir, to point
oyt the practical consequences of this doctrine,
and to show how utterly inconsistent it is,
with all idcas of regular government, and how
soon its adoption waulg involve the whole
country'in revolution and absolute moparchy
[ hope it is easy now to show, sir, that a doe
trine, bringing such consequences with it, is
| not well founded; that it has nothing to stand
on but theory, and assumption; and that it is
| refuted by plain and express constitutional
provisions. I think the Government of the U.
States does possess, in its appropriate depart -
| ments, the authority of ﬁnul decision on ques.
tons of disputed power. | think it possesses
this authority, both by necessary implication,
and by express grant,

It will not be denied, si¢, that this authority
naturally belengs to all Governments. ‘They
all exercise it from nécessily, and as a conse

quence ol the exercise of other powérs, - The

State Governments themselves possess it, ex
cept in that class of guestions which may a.
ris¢ ' between them and the General Govern-
 ment, and in regard to which they have sur
rendered 1t, as well by the nature of the case,
as by clear constitutional provisions. In other,
and ordinary cuses, whether a particular law
be in conformity to the constitution of the
State, is ‘a guestion which the State Legisla
{tare or the State Judiciary' must determine.

We'all know that these questions arise daily

1 the State Governments, and wre decided by

those Governments, and | know no Govern
ment which ?m not execcise a similar pow

er.
- Upon_ general principles, then, the Govern

ment of the U States possesses this authornity;

and this would hardly be denied, weré it no:
that there are other Governments. But siner

there are State Governments, and since these.

ke other Governments, ordinarily consirue
their own powers, if the Government of tl

United States cq_nulruan. its u;b'n powers also,
which construction is to prevail, in the case

of opposite constructions? And.again, as i
he cuse pow actually before us, the St t
Governments may andertake, not onlf to con
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| uf these w rl‘dﬁ.

question is necessarily decided by these pro
visions which create a legislative power and
a judicial power. If these exist in a Govern
ment intended for the whole, the inevitable
consequence is, that the laws of this legisla
tive power, and the decisions of this judieial
power, must be binding on and overthe whole.
No man ecan form the conception of a Govern'
ment existing over four and twenty States,
with a regular legislative and judicial power,
and of the existence, at the same time, of an
authority, resilling elsewhere, to resist, at plea
sure ordiscretion, the enactments and the de-
cisions of such a Government. [ maintain,
therefore, sir, that. from the nature of the case,
and as an inference wholly unavoidable, the acts
of Congress, and the decisions of the national
courts, must be of higher- authority than
State laws, and State decisions: [ this be not
o, there is, there ¢an be no General Govern-

ment. 7 :
Buat, Mr. President, the constitution has not
left this cardinal point without full and explicit
provisions. * First, as to the authority of Con
gress,  Having enumerated the upectﬁ'c pow
ers conferred on Congress, the constitution

adds, as a distinct and substantive cause the
following, viz:—** To make all laws which shall

| be necessury and proper for carrying inio execu

cutwn the foregowng powers, and all other pow
ers vesled by this constitution in the Government
of the United Stales, or in any department or
officer thereof * If this means any thing, it
ineans that Congress may judge of the true
extent, and just interpretation of the specific
powenrs granted to it; and may judge also of
what 18 necessary and .proper lor executing
those pow.'rs. ' If Congress'is to judge of what
18 necessary for the execution of its .powers, it
must, of necessity, judge of the extent and in
terpretation of those powers.

And in regard, sir, to the judiciary, thecon
stitutivn'1s still more express and emphatic, —
[t declares that the judicial power shall ex-
ten | to all cases in law or equity arising un-
dr the constitution, laws of the U. States.
and treaties; that there shall be one Supreme
Court, and that this Supreme Court shall have
appellate jurisdiction of all thése cases, sub-
Jeet to such exceptions as Congress may make.
It isimpossiole to escape from the generality
[l a case arises under the
Constitution, that s, if a case arises depending
on the construction of the constitution, the
judicial po» er ofthe U States extends to it,—

t reaches the case, the question; it attaches
the power of the naliuu:ﬂ ‘judicature to the
case itself, in whatever court. it may arise or
exist; an | in this case the Supreme Court has
annll;ﬂﬂ Jurisdiction over ali courts whatever.

0 language could provide with more effect
and precision, than is here done, for subject-
ing constitutional questions to the ultimate
decision of the Supreme Court.. And, sir, this
is exactly what the convention found it neces-
sary to provide for, and intended to provide
fog, It is, too, exactly what the people were
universally told was done when they adopted
the constitution. . One of the first resolutions,
adopted by the convention, was in these
words, viz. ‘“‘that the jurisdiction of the na.
tional judiuiarr shall extend to cases which
rﬂ:‘wcl the collection of the national revenue,
and questions which involve the national peace
and harmony.” Now, sir, this either had no
sensible meaning at all; or else it meant that
the jurisdiction of the national judiciary should
extend to these qnestions, with a paramount
authority. Itis not to.be supposed thut the
convention intended that the power ol the na
tional judiciary should extend to these ques-
tions, and that the judicatures of the Btates
should also extend to them, with equal power
of final decision. T'his wouli be to defeat the
whole object of provision ‘There were thir
teen judicatuyres already in existence. ‘I'he
evil complained of, or the danger to be guar-
ded against, was contradiction and repugnance
in the decisions of these judicatures. If the
framers of the constitution meant to ereate a
fourteenth, and yet not give it power to re-
vise and control the decisions of the existing
thirteen, then they enly intended to aungment
the existing evil, and the apprehended dan
ger, by increasing, still further, the chancesof
dlmurd.u:!_{‘udgmpmi: Wiy, sir, has it be.
come a settled axiom in politics that every go
vernment must have a judicial sower co ex-
tensive with its legislative power? Certainly,
there is only” this reason, viz. that the laws
may receive a uniform interpretation, and a
uniform execution. This object can be no
otherwise attained. A statute is what it is ju
dicially interpreted to be; and if it be construed

i@ way in New Hampshire, and another way

n Georgia, there is no uniform law. Que Su
preme Court, with appellate and final juris
diction,  is the natural and only adeguate
'neans, in auy government, to sccure this uni
formity. “T'he convention saw all this clearly;
and the resolu'ion which | have qioted, never
afterwards - rescinded, passed through various
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modifications, till it finally received ths ' [orm
which the article now wears in the constity-
tion It is undeniably, true, then, that the (ra-
mers of the constitution intended to create »
national judicial power, which should be par-
amount, on national subjects. And after the
constitution was framed, and while the whole
country was engaged in discussing its merity,
one of its most distinguished advoeates, (Mr.
Madison) told the people, that it was true that,
in’controversies relating (o the boundary be-
tween the two jurisdictions, the tribunal which

is ultinjately to decide is to be established up.

der the General Government. Mr. Martin,
who had been a member of the convention,
asserted the same thing to the Legislature of
Maryland, and urged it as a reason for reject-
ing the constitution. Mpr, Pinckney, himsel(
also a leading member of the convention, de-
clared it to the people of South Carolina. Ev-
ery where, it was admitted; by friends and
foes, that this power was in the constitulion,
By some it was thought dangerous, by most it
was thought necessary, but, by all, it was a-
greed to be a power actually contained ;n the
wstrument. ‘I'he convention saw the abso-
lute necessity of some cootrol in the Nationsl
Government over State laws. Different modes
of establishing this control were suggested and
considered. At.one lime it was proposed that
the laws of the States should, from time to
time, be laid before Congress, and that Con-
f'rcua should possess a negative over them —

ut this was thought inexpedient and inadmis-
sible; and in its place, anﬂ:pmnly as a sub-
stitute for it, the existing provision was intro-
duced; that isto say, a provision by which the
federal Courts should have authority te over-
rule such State laws' as. might be in manifest
contravention of the constitution. The wri-
ters of the Federalist, in ' explaining the con-
stitution, while it was yet pending before the
people, and still unadopted, give this account
of the matter in terms, and assign this reason

| for the article as it now stands. By this pro-

vision Congress escajied (rom the necessity of*
_:ng'e revision of State laws, left the whole
sphere of State legislation quite untouched,
and yet obtained a security against any in-
{ringement of the constitutional power of the
General Government. Indeed, sir, allow me
to ask again, if the national judiciary was not
to exercise a power of revision, on constifu-
tional questions, over the judicatures of the
States, why was any national judicature erect-
ed at all? * Can any man. give a sensible rea-
son for having a judicial power in this govern-
ment, unless if be for the sake of maintaining
a uniformity of dicision, on questions arising
under the constitution and' laws of Congress,
and innurinF its execution? And does not this
very idea of uniformity necessarily. imply that
the construction given by the nufium?cuurﬁl
is to- be the prevailing. construction? How
else, sir, is it possible that uniformity can be
preserved!? R .

- Gentlemen appear to me, sir, 1o look at but
one side of the question  ‘I'hey regard only
the supposed danger of trusting a guvernmeht
with the interpretation of its own powers. But
will:they view the question in its other aspect;
will they show us how it is possible for a go-
vernment to get along with four and twenty
interpreters of its laws and powers? Gentle-
men argue, too, as if, in these cases, the State
would be always right, and the General Gov-
ecnment always wrong. But, suppuse the
reverse; suppose the Siale wrong, and, since
they differ, some of thems must be wrong, are
the most important and esser:tidl operations of
the government to be embarrassed and arres-
ted, because one State holds a contrary opin-
ion? Mr. President, every argument which
refers.the constitutionality of acts of Congress
to State decision, appeals from the majority
to the minority; it appeals from the common
interest toa parlinuL-r interest; from the coun-
cils ol all, to the council of one; and endea-
voed to supersede the judgment of the whole
by the judg ment ofa part. 0%

I think it is clear, sir, that the constitution,
by express provision, by definite and unequiv-"
oc+l words, as well as by necessary im;rtct-
tion, has cogstituted the Supreme Court of
the U. States the appellate tnibunal in «ll ca-
ses ol a constitutionsl nature which assume the
shape of a suit, in law or #quity - And T think

[ c.onot do better than to le.ve this part of

the subject by rouding the remarks made upon
it by Mr. Ellsworth, ia the Convention of Con-
necticut; a gentlcman, sir, who hus lelt behind
him, on the records of the Government of his
country, prools of the clearest intelligence and
of the deepest sagacity . as weéll as of the ut-
most purity and integrity of charaeter. . *“Thié
conslitution,” says he, *“defines the extent of
the' powers of the General Government. If
the General Legisluture should, at any time,
overleap their limits, the judicial depariment
is a constitutional check. It the United States
g0 beyond their powers; if they make & law
which the cowestitution does not authorize; it
is void; and the judiciary power,the national
Judges, who, to secure their impartiality, are
to be made independent, .vill declare it 1o be
void. On the other hand,if the States go be-
yond their limits; if they make a law which
i* a usurpation upon the Genera: Gove rnment,
the law is void, and upright, independent
judges will declare it to be so.” -

And let me now only add, sir, that, in the
very first session of the first Congress swith all
these well known objects. both of the Conven-
tion and the people, full and fresh in his mind,
Mr. Ellsworth reported the bill, as is gener
ally -understood, for the organiz tion of the
judicial department,  and, in that bill, made
provision for the exercise of this. appellate
power of the Supreme Court, in all the proper
cases, in whatsoever court arising; and that
this ‘appellate power has now been exercised
for more than forty years,without interzuption,
and without douht, -

As to the cases, siry which do not come be-
fore the courts, those political guestions which
terminate with the enactments of Congress, it
18 of necessity thatthese should be ultimately
decided by Congress itself Like other Le-
gl':slaturvn. it must be trusted with this power.

he members of Congress are chosen by the
people, and they are 'answerable to the peo-
ple; like other public agents, they are hound
by oath to support the constitution. Thete'
are the securities that they will not violate
their duty, nor transcend their powers.  ‘They
are the same securities as prevail in other pop-
ular Governments; nor is it easy to see mw
grants of power can be more salely guarded,
without rendering them nugatory. If the case
caunot come before the courts, and if ‘Congress
be not trusted with its decision, who shall. de-
cide it? T'he gentleman snys, each State is
to decide it for herself. Il so, then, as | have
already urged, what is law in one Staté is not
l_fw in another. Or, if the resistunce of one
State compels an entire repeal of the law,

then & minority, and that a small one, gov-
erns the whole country. sty

_ Sir, those who espouse the doctrine of nnl.
lification, reject, as il seems ty me, the first
great prineiple of all republican liberty; that
18, that the majority must govern. I malters
of common coancern, the judgment of a major-
Uy must stand as the judgment of the whole.
L'his is & law imposcd on us by the absolute
necessily of the case; and il we do not act upe

on it, there is no possibility of waiptaining




